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REFACE

The swrgeon General's Cail to Astion 1o Prevent and Decrease Overveeight and Obesity.,
relensed in Deccmber 2000, deseribed the challenge of dealing with overweight and obesily us a
commuomiy respunsibility, ms well ss g personal one. Among the members of the community
with impurtant roles in implemanting the Call o0 Action wers the media, which the Cail To
Action charged with "encouraging trulhlul and rensonable consumer goals for weight loss
prograrns wd weighl manszement produets,

The stafl of e Federal Trade Comimission, wilh assistance {rom the Partnership for Healthy
Weight Munagement, has condueted a critical analysis of the stete of weight loss advertising at
the begnning ol the 21 weniury. This neport identifies the kinds of messages marksters use o
induce consumers (o purchassea their products and services and the frequeney with which they
ocour. As such, the report provides a baseling fromm which the public can messure the progress
of the: media in ooe imporiml speed of their role under the Call io dstion: promoting positive,
reliable messages about weight less Deowgh adverlising. Adverising can play so important role
in praviding consumers with the information they need to make healthy weight loss choices. As
conduits through which advertising reaches the public, publizhers and broadcasters can exert a
positive influence over marketing of weight loss products by assuring that the advertising they
accept for dissemination is truthful and responzible.

The FTC report coneludes thut there is considerable room for improverment in the extent to
which markeier: amd adverivsing, aeencies disseminate promases of mirsculows, [bsl and
effortless weizht loss, Efforts to address these problems are consistent with a ey message of the
Call fi Actioe: — that we develop “national actions to promote healthy eating habits and adequate

physical activity.”

| o the BT staf T in ueging all who play a ole in ensuring aceorate and heakthful information
aboui weipht loss inlerventions, le read This reporl. By hecoming aware of the extent of (he
prablem, we can begin to address it effectively. All imvelved have a responsibility:

Meacdiz caan vser thesir ability o persuade by promaoting positive messages that emphasize
e health benefits of modest weight loss achieved through healthy cating and mcreased
physical activity.

Advertizers can rely on results rather than empty prommiacs and sensationalizm to describe
weirht loss products and services,

Publishers and broadcasters can adopt reasonable scrocning measures to assurc that the
weight loss ads they carry are based on science, and oot on wishful thinking,



Law enfarcement agencies such as the FTC must rernuin vigilunt, and aet to prohibit
advertising that is mislending.

The public must adept a healthy skepticism about advenising that promises miracles smd
"scientific breakthroughs,” and face the reality that there are no fast and casy fixes for
wverveight or obesity, As has been said so many times befors about so many different
outlandish claims, "1f it sounds too good to be true, it probably is.”

Fimally, all of us must rzact against dubious adverising claims by protesting tw the
marketers and the media that disseminate them and reminding them of their obligation W
the public.

I cangratulzte the FTC staff and the Parmership for Healthy Weight Management for their
valuahle contribution to the Coll to Actine, by promoting responsiblea communic: Gon of
weight lass information o consumers.

- fl - ¥ -’
tff.-f/‘-'rffdd.ﬁ{.- -‘E! . { i ey
ichant H. Carmons, M1, M.P.H., F.ACS.
United States Surgeon Gemeral



Introduction

George L. Blackburn, M.D., Ph.D.

As hedlth care professiondss, we are concerned about the epidemic of obesity: the relations
between excess body weight and such medica conditions as cardiovascular disease, hypertension,
type 2 diabetes, osteoarthritis, deep apnea, and certain cancers (such as breast, ovarian, prostate
and colon) are wel established. We are equaly concerned about false and mideading damsin the
advertising of weight loss products and services. Many promise immediate success without the need
to reduce caoric intake or increase physica activity. The use of deceptive, fase, or mideading
clamsin weight loss advertising is rampant and potentialy dangerous. Many supplements, in
particular, are of unproven value or have been linked to serious hedth risks.

A mgority of adultsin the United States are overweight or obese. All told, they invest over
$30 billion ayear in weight loss products and services. These consumers are entitled to accurate,
reliable, and clearly-gtated information on methods for weight management. They have aright to
know if the weight loss products they're buying are hepful, useless, or even dangerous.

For this reason, the staff of the Bureau of Consumer Protection, Federd Trade Commission
(FTC), joined with the Partnership for Healthy Weight Management—a codlition of representatives
from science, academia, the health care professions, government agencies, commercial enterprises,
and public interest organizations—-to collect and andlyze weight loss advertisng. The Partnership's
purposeis to promote sound guidance to the generd public on strategies for achieving and
maintaining a hedthy weight. This report by the FTC gaff isamagor advance in that direction.

Evidence-based guiddines issued by the Nationd Indtitutes of Health call for weight loss by
smultaneoudy redtricting caloric intake and increasing physica activity. Many studies demondrate
that obese adults can lose about 1 |b. per week and achieve a 5% to 15% weight loss by consuming
500 to 1,000 caories aday less than the caoric intake required for the maintenance of their current
weight. Very low cdorie diets result in faster weight loss, but lower rates of long-term success.

While exercise added to caoric regtriction can help overweight and obese people achieve
minimally faster weight loss early on, physica activity appears to be a very important trestment
component for long-term maintenance of a reduced body weight. To lose weight and not regain it,
ongoing changes in thinking, eating, and exercise are essentid. Behaviora trestments that motivate
therapeutic lifestyle changes can promote long-term success by helping obese individuas make

necessary cognitive and lifestyle changes.

The public often percelves weight losses of 5% to 15% as smdl and insufficient even though
they suffice to prevent and improve many of the medical problems associated with weight gain,



overedting, and a sedentary lifestyle. Many in the weight loss indusiry promise effortless, fast weight
loss, then support this misperception by bombarding Americans with spurious advertisng messages
touting physiologicaly impossible weght loss outcomes from the use of unproven products and
sarvices. All advertisers, whatever their choice of media--cable television, infomercids, radio,
magazines, newspapers, supermarket tabloids, direct mail, or commercid e-mail and Internet
websites-know that only those products and services that help people adopt lifestyles that balance
caoric intake with caloric output will prevent and treet the disease of obesity.

For certain businesses (weight loss franchises, pharmaceutica firms, food companies, the diet-
book industry, makers of exercise equipment, suppliers of dietary supplements, to name afew)
these deceptive and mideading advertisements prevent the public from hearing their messages,
words that promote therapeutic lifestyle changes as advocated by professiona societies and the
U.S. Department of Health and Human Services. Dataindicate that a any given time, dmost 70
million Americans are trying to lose weight or prevent weight gain. In 2000 they spent
gpproximately $35 billion on products they were told would help them achieve those objectives--
videos, tapes, books, medications, foods for specia dietary purpose, dietary supplements, medica
treatments, and other related goods and services.

Aswith cigarette smoking and dcohol abuse, fse or deceptive advertisng of weight loss
products and services puts people at risk. Many of the products and programs most heavily
advertised are at best unproven and a worst unsafe. By promoting unredistic expectations and
fase hopes, they doom current weight loss efforts to failure, and make future attempts lesslikely to
succeed. In the absence of laws and regulations to protect the public againgt dangerous or
mideading products, a priority exists for the media to willingly ascribe to the highest advertising
standards, i.e., those that rgject the creation and acceptance of advertisementsthat contain false or
mideading weight lossdaims.

The public would be well served by becoming more knowledgeable about the evidence-
based guiddines, the scientificaly-proven and medically-safe sandards that underlie national public
hedlth policy. When more people know what's important and redligtic in achieving and maintaining a
hedlthy body weight, fewer will be inclined to waste their money, time, and effort on dangerous fads
or miracle cures. The gtaff of the FTC's Bureau of Consumer Protection has provided an andysis
of current trendsin weight loss advertiang. It is now up to the consumer and mediato act inthe
best interest of the public hedth.

George L. Blackburn, M.D., Ph.D.

S. Danid Abraham Chair in Nutrition Medicine

Harvard Medica School, Boston, MA

Pest President of The American Society for Clinica Nutrition,
North American Association for the Study of Obesity, and the
American Society for Parenteral and Enteral Nutrition
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Executive Summary

This report attempts to take a comprehensive look at weight loss advertisng.  The need to
do soiscompdling. Inthe last decade, the number of FTC law enforcement cases involving weight
loss products or services equaled those filed in the previous seven decades. Consumers spend
billions of dollars ayear on weight loss products and services, money wasted if spent on worthless
remedies. Thisreport highlights the scope of the problem facing consumers as they consider the
thousands of purported remedies on the market, as well as the serious challenge facing law
enforcement agencies attempting to prevent deceptive advertising.

According to the U.S. Surgeon Generd, overweight and obesity have reached epidemic
proportions, afflicting 6 out of every 10 Americans. Overweight and obesity condtitute the second
leading cause of preventable degth, after smoking, resulting in an estimated 300,000 degaths per
year. The cogts, direct and indirect, associated with overweight and obesity are estimated to exceed
$100 hillion ayear.

At the same time, survey data suggest that millions of Americans are trying to lose weight.
The marketplace has responded with a proliferating array of products and services, many promising
miraculous, quick-fix remedies. Tens of millions of consumers have turned to over-the-counter
remedies, spending billions of dollars on products and services that purport to promote weight |oss.
In the end, these quick-fixes do nothing to address the nation’s or the individud’ s weight problem,
and, if anything, may contribute to an dready serious hedth criss.

Once the province of supermarket tabloids and the back sections of certain magazines,
over-the-top weight loss advertisements promising quick, easy weight loss are now pervasivein
amog dl mediaforms. At least that isthe impresson. But are the obvioudy deceptive
advertisements really as widespread as they might gppear watching late night television or leafing
through magazines at the local newsstand? To answer this and other questions, we collected and
andyzed a nonrandom sample of 300 advertisements, mostly disseminated during the firgt haf of
2001, from broadcast and cable televison, infomercids, radio, magazines, newspapers,
supermarket tabloids, direct mail, commercia e-mail (spam), and Internet websites. In addition, to
evauate how weight-loss advertising has changed over the past decade, we collected ads
disseminated in 1992 in eight nationa magazines to compare with ads gppearing in 2001 in the same
publications.

We conclude that fase or mideading clams are common in welght-loss advertisng, and,
based on our comparison of 1992 magazine ads with magazines ads for 2001, the number of
products and the amount of advertisng, much of it deceptive, gppears to have increased
dramaticaly over the last decade.

Of particular concern in adsin 2001 are grosdy exaggerated or clearly unsubstantiated

Vii



performance clams. Although we did not eva uate the substantiation for specific products and
advertisng claims as part of thisreport, many of the claims we reviewed are o contrary to existing
scientific evidence, or so clearly unsupported by the available evidence, that there islittle doubt that
they are fdse or deceptive. In addition to the obvioudy false claims, many other advertisements
contain claims that appear likely to be mideading or unsubstantiated.

Fdling into the too-good-to-be-true category are clams that: the user can lose apound a
day or more over extended periods of time; that substantial weight loss (without surgery) can be
achieved without diet or exercise; and that users can lose weight regardless of how much they est.
Also fdling into this category are clamsthat adiet pill can cause weight loss in sdective parts of the
body or block absorption of al fat in the diet. These types of clams are smply inconsistent with
exiging scientific knowledge.

This report catalogues the most common marketing techniques used in 300 weight loss
advertisements. Nearly dl of the ads reviewed used at least one and sometimes severd of the
following techniques, many of which should raise red flags about the veracity of the dams.

Consumer Testimonials, Before/After Photos. The headline proclamed: “I lost 46 lbs
in 30 days” Ancther blared, “How | lost 54 pounds without dieting or medication in lessthan 6
weekd” The use of consumer testimoniasis pervasive in weight-loss advertisng. One hundred and
ninety-five (65%) of the advertisements in the sample used consumer testimonias and 42%
contained before-and-after pictures. These testimonias and photos rarely portrayed redistic weight
loss. The average for the largest amount of weight loss reported in each of the 195 advertisements
was 71 pounds. Fifty-seven ads reported weight loss exceeding 70 pounds, and 38 ads reported
weight loss exceeding 100 pounds. The advertised weight loss ranges are, in dl likelihood, smply
not achievable for the products being promoted. Thirty-sx ads used 71 different testimonias
claming weight loss of nearly apound aday for time periods of 13 days or more,

Rapid Weight-loss Claims. Rapid weight-loss clams were made in 57% of the
advertissments in the sample. In some cases, the fasity of such clamsis obvious, asin the ad that
claimed that users could lose up to 8 to 10 pounds per week while using the advertised product.

No Diet or Exercise Required. Despite the well-accepted prescription of diet and
exercise for successful weight management, 42% of al of the ads reviewed promote an array of
quick-fix pills, patches, potions, and programs for effortless weight loss and 64% of those ads dso
promised fast results. The ads claim that results can be achieved without reducing caloric intake or
increasing physica activity. Some even go so far asto tell consumers “you can eat as much asyou
want and Hill lose weight.”

L ong-ter m/Per manent Weight-loss Claims. “Takeit off and keep it off” (long-
term/permanent weight loss) claims were used in 41% of the ads in the sample. In fact, the publicly
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available scientific research contains very little that would substantiate long-term or permanent
welght-loss claims for most of today’ s popular diet products. Accordingly, long-term or permanent
weight-loss clams are inherently suspect.

Clinically Proven/Doctor Approved Claims. Clinicdly proven and doctor approved
cdamsare dso fairly common in weight-loss advertisements, the former occurring in 40% and the
latter in 25% of the adsin the sample. Some of the specific dams are virtuadly meaningless. For
example, arepresentation such as, “Clinica studies show people lost 300% more weight even
without dieting,” may cause consumers to conclude mistakenly that the clinicaly proven bendfits are
substantia, wheress, in fact, the difference between use of the product and dieting alone could be
quitesmdl (L5Ibs vs .51bs). These clamsdo little to inform consumers and most adsfail to
provide consumers with sufficient information to alow them to verify the advertisers
representations. Moreover, the Federd Trade Commission, in past law enforcement actions, has
evauated the available scientific evidence for many of the ingredients expresdy advertised as
clinicaly proven, and chdlenged the weight-loss efficacy damsfor these ingredients.

Natural/Safe Weight-loss Claims. Safety clams are dso prevalent in weight-loss
advertisng. Nearly haf of al the adsin the sample (42%) contained specific clamsthat the
advertised products or services are safe and 71% of those ads also clamed that the products were
“dl naturd.”

Safety dams can be difficult to evauate, especidly when so many adsfall to disclose the
active ingredientsin the product. On the other hand, some advertisements disclose ingredients, e.g.,
ephedradkaoids, that make unqudified safety clams mideading. Nevertheess, marketersin dmost
half (48%) of the ads that identified ephedra as a product ingredient made safety clams. Only 30%
of the ads that identified ephedra as an ingredient included a specific hedth warning about its
potential adverse effects.

Historical Comparison. To develop a perspective on how weight-loss advertisng has
changed over time, this report also compares advertisements gppearing in a sample of magazines
published in 2001 with ads in the same magazinesin 1992. Compared to 1992, readersin 2001
saw more diet ads, more often, and for more products. Specifically,

. The frequency of weight-loss advertisements in these magazines more than doubled,
and

. The number of separate and distinct advertisements tripled.
Moreover, the type of weight-loss products and services advertised dramatically shifted from “med

replacements’ (57%), in 1992 to dietary supplements (66%), in 2001. Med replacement products
typicaly facilitate the reduction of caoric intake by replacing high-caorie foods with lower-cdorie
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subgtitutes, whereas dietary supplements are commonly marketed (55%) with clamsthat reducing
cdoric intake or increasing physcd activity is unnecessary.

The considerable changes in the methods used to promote weight-loss products are the
most reveding indication of the downward spird to deception in weight-loss advertisng. The 2001
advertisements were much more likely than the 1992 ads to use dramatic consumer testimonias and
before-and-after photos, promise permanent weight loss, guarantee weight-loss success, clam that
welght loss can be achieved without diet or exercise, clam that results can be achieved quickly,
clam that the product is dl naturd, and make express or implied clams that the product is safe.
Finaly, athough both the 1992 and 2001 examples include unobjectionable representations, as well
asamog certainly fase clams, the 2001 advertisements appear much more likely to make specific
performance promises that are mideading.

Conclusion. The use of fase or mideading clamsin weight-loss advertising is rampant.
Nearly 40% of the ads in our sample made &t least one representation that amost certainly isfase
and 55% of the ads made &t least one representation that is very likely to befdse or, at the very
leadt, lacks adequate substantiation. The proliferation of such ads has proceeded in the face of, and
in spite of, an unprecedented level of FTC enforcement activity, including the filing of more than 80
cases during the last decade. The need for critical evaluation seems readily apparent. Government
agencies with oversght over weight-loss advertisng must continually reassess the effectiveness of
enforcement and consumer and business education Strategies. Trade associations and sdif-
regulatory groups must do a better job of educating their members about standards for truthful
advertisng and enforcing those standards. The mediamust be encouraged to adopt meaningful
clearance standards that weed out facidly deceptive or mideading weight-loss clams. The past
efforts of the FTC and the others to encourage the adoption of media screening sandards have been
largely unsuccessful. Neverthdless, asthis report demondtrates, the adoption and enforcement of
standards would reduce the amount of blatantly deceptive advertisng disseminated to consumers
and efforts to encourage the adoption of such standards should continue. Findly, individua
consumers must become more knowledgesble about the importance of achieving and maintaining
hedlthy weight, more informed about how to shop for weight-loss products and services, and more
skeptica of ads promising quick-fixes.



I. An Overview
A. A Never-Ending Quest for Easy Solutions

Since a least 1900, American consumers have been searching for a safe and effective way
to loseweight. Asanation, it hasbeen alosing battle. Overweight and obesity have reached
gpidemic proportions.! An estimated 61 percent of U.S. adults are overweight or obese, and the
trend isin the wrong direction.? Overweight and obesity constitute the second leading cause of
preventable death, after smoking, resulting in an estimated 300,000 deaths per year at acost (direct
and indirect) that exceeds $100 hillion ayear.?

The struggle to shed unwanted pounds usudly resolvesitsdf into choosing between
respongible products or programs that offer methods for achieving moderate weight loss over time
and “miracle’ products or services that promise fast and easy weight loss without sacrifice. Over
the course of the last century, popular welght-loss methods have included: prescription and over-
the-counter drugs and dietary supplements; surgica procedures such as gastro-intestina bypass
surgery, gastroplasty (somach stgpling), and jaw wiring; the television shows of motivationd weight-
loss gurus, commercia weight-loss centers; commercid diet drinks; doctor-supervised very-low-
cdorie diets, complete with their own vitamin shots, fiber cookies, and drinks; the development of
fat-free, low-fat, fake-fat, and sugar-free foods; weight-loss support groups; exercise trends such as
aerobics and body building; and cdlulite creams.

Almogt al weight-loss experts agree that the key to long-term weight management liesin
permanent lifestyle changes that include, among other things, a nutritious diet a a moderate caoric
level and regular physical exercise. Nevertheless, advertisements for weight-loss products and
services saturate the marketplace, with many promising instantaneous success without the need to
reduce caoric intake or increase physical activity.

Thisisnot anew phenomenon. In the last 100 years, various types of weight loss products
and programs have gained and lost popularity, ranging from the ludicrous — diet bath powders,
s0gps, and shoe inserts — to the dangerous, such as the ferv/phen diet pill combination.* Around the
1900s, popular weight-loss drugs included anima-derived thyroid, laxatives, and the poisons arsenic
and grychnine; eventualy each was shown to cause weight loss only temporarily, and usudly to be
unsafeto use. In the 1930s, doctors prescribed dinitrophenol, a synthetic insecticide and herbicide
that increases human metabolism so dragticdly that organsfail, causing blindness and other hedlth
problems. The hormone human chorionic gonadotropin (HCG) became popular in the 1950s for
weight loss, and resurfaced recently, even though the FDA exposed it decades ago as effective only
to treat Frohlich’s Syndrome, a particular genetic imbalance occurring only in boys.®

The 1990s saw an explosion in dietary supplement marketing, many of which are of
unproven value and/or have been linked to serious hedth risks® As discussed in this report, the



Federd Trade Commission has brought numerous cases againgt the advertisers of weight-loss
supplements for making false or mideading advertisng clams. Other products may raise serious
safety concerns. For example, experts, including the American Medical Association, have raised
concerns about the safety of ephedra, apopular diet pill ingredient,” and Hedth Canada recently
warned Canadian citizens against using ephedra for dieting because of its dangerous propensities®

B. TheRoleof Advertising for Weight-loss Products and Services

As noted above, consumers may choose from amyriad of welght-loss products and
sarvices. Consumers make their salections based, in part, on advertisng. Advertisng that presents
fase or mideading information may distort consumer decison making. Even more troubling, if the
entire fild of weight-loss advertising is subject to wide-spread deception, then advertisng loses its
important role in the efficient alocation of resources in a free-market economy. If the purveyors of
the “fast and easy fixes’” drive the marketplace, then others may fed compelled to follow suit or risk
losing market share to the hucksters who promise the impossible. Public hedth suffersaswell. The
deceptive promotion of quick and easy weight-loss solutions potentialy fuels unredlistic expectations
on the part of consumers. Consumers who bdievethat it isredly possible to lose a pound a day
may quickly loseinterest in losing apound or less aweek.

C. Weight Loss: A Multi-Billion Dollar Industry

More than two thirds of American adults are trying ether to lose weight or to forestal
weight gain, according to a 1996 survey of 107,000 people by the Centers for Disease Control and
Prevention (“CDC”).° The nearly 29 percent of men and 44 percent of women who are trying to
lose weight™® (an estimated 68 million American adults) comprise a huge potentidd market for sdlers
of weight-loss products and services. No wonder overal sdesin the weight-loss/weight-control
industry are burgeoning. According to an aticle in the Atlanta Business Chronicle, consumers
spent an estimated $34.7 billion in 2000 on weight-loss products and programs™ Thisfigure
includes saes of books, videos, and tapes, low-cdorie foods and drinks, sugar substitutes, meal
replacements, prescription drugs, over-the-counter drugs, dietary supplements, medical treatments,
commercial weight-loss chains, and other products or services related to weight-loss or weight-
mai ntenance.

Although total sdesinformation is not available, the figuresthat are avallable are impressvely
large. For example, year 2000 salesfor the eight largest weight-loss chains totaled $788 million,
and sdes for dietary supplements that purport to promote weight loss accounted for $279 million in
retail outlets done’? In areport from the Business Communications Company based on 1999
figures, total sales for weight-loss supplements were estimated a $4.6 hillion.** This corresponds
with estimates from the CDC, based on afive-gate random-digit telephone survey, that 7% of the
adult population used one or more non-prescription weight-loss products during 1996 through
1998.1 The authors extrgpolate from this survey that an estimated 17.2 million Americans used



nonprescription weight-loss products during this time period.*®

The amount of total sales for unproven or worthless products is not known, but it is
subgtantid. Infomercids, direct mail advertising, and free-standing inserts can generate tens of
millions of dallarsin sdeswithin a short period of time for a Single product, and, asthis report
demondirates, there are hundreds, perhaps even thousands, of weight-loss products on the market.
These forms of saturation advertising do not require high response rates to be highly profitable. As
an example of the prevalence of hard-sell marketing for non-prescription weight-loss products,
gpending on infomercids (usudly 30-minute to an hour programs pitching products for direct sdevia
telephone cal-ins) for weight-loss and nutrition products exceeded $107 millionin 1999.1° The
adarming increase in overweight and obesity combined with marketers easy access to mass media
outlets makes the business of weight loss a booming enterprise.

II. Callection Methodology and Coding

This report looks at weight-loss advertising disseminated through broadcast and cable
televison, infomercids, radio, magazines, newspapers (including free-standing inserts in Sunday
newspapers), supermarket tabloids, direct mail, commerciad e-mail (spam), and Internet websites.
We collected atota of 300 advertisements from a variety of sources. Except as noted with regard
to Internet sites, we did not atempt to sdlect a scientificaly random sample!” At the sametime, no
effort was made to collect just “bad” ads. In general, these advertisements appeared between
February and May 2001.

Teevison and radio advertissments: Members of the Partnership for Hedlthy Weight
Management8 (the Partnership) monitored television and radio advertisements and sent identifying
information to the FTC staff, who ordered copies of the ads from Video Monitoring Service.
Twenty radio and televison ads were included in our sample.

Infomercids: The FTC gaff obtained alist of twenty-eight infomercids appearing between
January 1, 2001 and May 7, 2001 from Infomerciad Monitoring Service, Inc. and ordered six
infomercias, based on the product description and the date the infomercid initidly aired. We gave
preference to infomercials that appeared to involve relaively new products and excluded
informercids marketing exercise equipment and eectronic devices. When there were two
infomercids for the same product, we sdlected the infomercia with the most recent initia
appearance date.*°

Magazines and supermarket tabloids. The FTC staff sdlected the following magazines and
supermarket tabloids for monitoring: Cosmopolitan, Family Circle, Fitness, First for women,
Glamour, Globe, Ladies Home Journal, Let’s Live, Marie Claire, McCalls, National Enquirer,
National Examiner, Redbook, Rosie, Salf, Soap Opera Digest, Star, Sun, Weekly World News,
Woman’'s Day, Women' s Fitness, and Women's Own. We selected some of the publications
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because of their past history of running questionable weight loss advertissements. With regard to
magazines published on amonthly basis, we reviewed each issue from February through May for
weight-loss advertisements. We reviewed only sdected editions of weekly publications.

Newspapers. The FTC staff obtained a sample of U.S. newspaper advertisements from
Burrell€' s Information Services, a newspaper clipping service. The ads gppeared during April and
the first week of May 2001. We included newspaper ads in our sample if they contained references
to specific amounts of weight loss, e.g., lose 30 pounds by summer, or John Doe lost 30 pounds.

Direct Mail and Unsolicited Commercid email (Spam): We collected direct mail and spam
ads from the FTC gaff, members of the Partnership, and consumers.

Internet Ads. The Partnership and two Northern Illinois University researchers organized a
"surf day” project to identify relevant websites. In December 2000, a Sudent-team collected data,
using 14 popular search engines and 139 keyword search terms, about Internet webstes containing
weight-loss related information.?® Through this process, participants located thousands of Internet
websites. Researchers compiled URL and other information about the webstes in a database. The
FTC staff randomly sdected every 50™ till-active Site in the database until it had accumulated a
representative sample of 44 commercia Stes that promoted weight-loss products and/or services.

The FTC saff collected and coded the following information from each advertisement:
company name; product name; product type, e.g., med replacement; publication and publication
dates, method of dissemination (broadcast TV, cable TV, infomercid, radio, magazine, newspaper,
tabloid, direct mail, free sanding insert, unsolicited commercid e-mail (gpam), and Internet webste);
and purchase options (retall outlet, webdte, direct mail, telephone, other).

The FTC gaff dso coded the use of the following specific types of clams or advertisng
techniques. consumer testimonials; before-and-after photos; rapid weight-loss claims; lose weight
without diet or exercise clams; long-term or permanent weight-loss clams; representations that the
user will not fall no matter how many times he or she has failed before; clinicaly or scientificaly
proven clams, endorsements by medica professonds, money-back guarantees; and dl-natura
and/or safe clams. The FTC daff aso recorded the specific text of the headline and representative
cdamsfor andyss

We collected additiond information from ads using consumer testimonids, including: the
number of testimonias used; the high and low range of weight loss daimed, e.g., 10 |bs. in two
weeks/30 Ibs. in 30 days, whether there was a disclamer associated with the use of the testimonidls,
what the disclamer said, and whether the disclaimer was conspicuous.

With regard to safety, we collected information on whether potentia side effects were
disclosed. Where there was a safety warning, we recorded the text of the warning. The FTC staff
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collected information concerning the active ingredients in the product if the advertisement provided
thet information.

[11. Analysis of Weight-loss Advertisements
A. General Observations

An ad for a product made from ground-up shells of shrimps, crabs, and lobsters clams,
“ Scientists dedicated years of research to come up with a high powered diet ingredient with no side
effects’ and asks, “Have you ever seen an overweight fish? Or an oyster with afew poundstoo
many? Everyone knows that seaanimas never get fat.” A testimonid in thisad dludesto the
product’ s ability to select only unwanted fat deposits “The best thing about [the product] isthat my
wag gzeis 3 inches amdler, now only 26 inches. And it has taken off quite some inches from my
butts [9¢] (5 inches) and thighs (4 inches), my hips now measure only 35 inches. | ill wear the
same bra size though. The fat has disgppeared from exactly the right places” In fact, thereisno
convincing evidence that the shells of shrimps, crabs, or lobsters cause weight loss or that weight
loss can be sdlectively targeted to specific parts of the body.

An ad for asecond product whose active ingredient is apple pectin is headlined, “LOSE UP
TO 2 POUNDS DAILY... WITHOUT DIET OR EXERCISE! | LOST 44 POUNDSIN 30
DAYS” Thead further clamsthat “Apple pectin is an energized enzyme that can ingest up to 900
timesitsown weight in fat. That'swhy it'safantastic fat blocker.” The ad clams that the product
can “diminate fat for effortlessweight loss’ and that it produces the “same results asjogging 10
miles per week, an hour of aerobics per day, 15 hours of cycling or swvimming per week.” In fact,
there is no known pill that will cause up to two pounds of weight loss daily (with or without diet and
exercise), and the clam of 44 pounds of weight lossin 30 daysis not credible.

In an infomercid for yet another weight-loss product, a beaming spokesperson and a
purported scientific expert anding in front of a colorful pastry display assure viewersthat to lose
welight while using the product, “you don't redly need any willpower. You don't haveto diet or
deprive yoursdf of foodsin any way.” As the endorsers make these claims, the words “ Call Now”
and “Risk Free” with the telephone number to order, gppear in large, yellow text on one part of the
screen on a blue background. At the same time, dim and indistinct white letters on amoving,
mottled background advise, “A hedthy diet and exercise are required to lose weight.”

The world of weight-loss advertising is avirtud fantasy land where pounds “met awvay”
while “you continue to et your favorite foods’; “amazing pills . . . seek and destroy enemy fat”;
researchers at a German university discover the “amazing weight loss properties’ of agparagus, and
the weight-loss efficacy of another product is comparable to “running a 20 mile marathon while you
deep.” It'saworld where, in spite of prevailing scientific opinion, no sacrificeis required to lose
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weight (*'You don't change your eating habits and till lose weight”). Quick results are the
(promised) norm (" The diet works three times fagter than FASTING itsdlf!™). Y ou can learn how to
lose weight with "No exercise. No drugs. No pills. And eat as much as you want — the more you
egat, the moreyou lose” Thereis no need to worry because the products are “safe,” “risk free,”
and/or “natural,” and some marketers are so concerned for your safety that they warn you to cut
back if you lose too much weight (“If you begin to lose weight too quickly, take afew days off!!!”).
Y ou can dways get your money back because so many of these “amazing” products are
“guaranteed” (“. . .we'll give you your money back. Straight away. No questions asked”).

And for those who remain skepticd, there is an answer. The products are backed by
“dlinicd gudies’ or are“dinicdly tesed’ (“Clinica and laboratory tests a leading universties and
hospitals, have proven that this product is effective’). Even if they do not purport to be clinicaly
proven, many claim to be the product of years of scientific research (“ Scientists dedicated years of
research to come up with a high powered diet ingredient with no side effects’) or are “doctor
recommended.”

Moreover, according to many of the ads, you can “gay dim forever” because the weight
lossis“permanent” (“1 can Hill eat whatever | want without any danger of gaining the weight

back.”). Findlly, you can say good-byeto the Table 1: Number of Adsby Media Type
failure syndrome because no matter how many
times you' ve tried to lose weight in the padt, the Medium Number of Ads
product will give you the “secret to lasting weight
" Newspaper/FSI 85
loss success.
Magazine 68
B. Mediaand Product Types Tabloids 19
Three hundred advertisements for 218 Internet 4
different products or services were collected and Commerdia email a1
reviewed. A lis of the productsisincluded in _ _
Appendix A. Teble L identifiesthe number of ads | D'rectMal 2
for each type of medium.% Radio 13
Broadcast 7

The advertissments covered virtualy every
kind of product or serviceimaginable. Categories Infomercial 5
with 10 or more advertisements included: dietary
supplements (157), med replacements (e.g., diet
shakes) (33), hypnosis (27), food (15), diet
plans/programg/diet centers (21), transdermal products (patches and creams) (11), and wraps (10).
Some ads promoted multiple products, and in some ingtances, it was not possible to determine the
product category based solely on the advertissment. Only about half (49%) of the advertisements
for dietary supplement or transderma products disclosed the product’ s active ingredients in the




advertisement. Of those that identified ingredients, the most common were ephedra, chitosan, and
chromium.?

C. Claimsby Category

A clear pattern of clams and techniques emerged from our andyss. Nearly al of the ads
reviewed used a least one and sometimes severa of these techniques. Figure 1 shows the
frequency of common advertising claims and techniques and what percentage of the 300 ads used
the claim or technique. A composite ad showing the frequency of each clam or technique appears
on page 8 of thisreport. Table 2 shows the percentage of ads by product category that contains the
cdams The following sections discuss specific clams and techniquesin detall.

Figure 1: Prevalence of Claims—All Media
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Table 2: Freguency of Claimsby Product Category

Dietary Hypnosis | Meal Food Plans/ Wraps | Trans- Other

Supplement Replace- Programs dermal

S ment / Products

Diet
(27) (33) (15) Centers (10) (12) (24)
(157) (22)

Testimonial | 59% 9%6% 70% 80% 76% 50% 45% 63%
s
Fast Results | 60% 5%% 58% 33% 43% 9N0% 73% 42%
Guaranteed | 5% 93% 36% % 24% 60% 55% 42%
results
Natural 56% 11% 42% 47% 14% 50% 27% 33%
No Diet or 55% 56% 12% 20% 14% 20% 2% 33%
Exercise
Long- 3% 100% 18% 2% 3% 60% 18% 50%
Term/Perma
nent
Safe/No 55% 30% 2% 20% 24% 50% 36% 25%
Side Effects
Before-and- | 33% 85% 36% 60% 76% 40% 36% 25%
After
Clinically 53% 0 36% % 10% 40% 82% 33%
Proven
No More 32% 8% 2% 20% 24% 20% D% 38%
Failure
Medical 3% ™% 12% % 10% 0 36% 38%
Approval
Excessive 12% 1% 0 0 5% 0 % 0
Wit. Loss
Warning

1. Consumer Testimonials

Consumer tesimonids are pervasive in weight-loss advertisng. Of the advertisementsin the
sample, 195 (65%) used consumer testimonia's as a mechanism to promote the weight-loss product
or sarvice. The ads that used this technique contained about five testimonias on average, with some
containing as many as 50 or more. Testimonias were most often used in ads promoting hypnoss.



Testimonids rarely described modest or redlistic successes, instead touting extraordinary
and rapid weight loss. Nearly 90% of ads usng consumer testimonias claimed specific amounts of
weight loss and more than haf (56%) included a specific time period for the largest amount of
weight lossreported inthe ad, e.g., “I lost 30 poundsin 30 days.” The average for the largest
amount of weight loss reported in each of the 195 advertisements was about 71 pounds. Fifty-
seven (57) ads (30%) reported weight loss exceeding 70 pounds, and 38 ads (20%) reported
weight loss exceeding 100 pounds.

In many ingtances ads used testimonias reporting weight lossin ranges that are, in all
likelihood, smply not achievable for the products being promoted. Thirty-six ads used 71 different
testimonias claming weight loss of nearly a pound a day for time periods of 13 days or more.
These ranged from claims of 22 poundsin 13 daysto 120 pounds in seven weeks. All but three of
these ads were for dietary supplement products.

There are many examples of implausible testimonids but perhaps the most remarkable isthis
one from awoman who claimed:

7 weeks ago | weighed 268 Ibs, now | am down to just 148 Ibs! During thistime |
didn’'t change my eeting habits at dl: the pounds must have disgppeared only dueto
the new dimming capsule. My gppearance is o different that my friends actualy
believe that | had liposuction.

The product festured in this advertisement clamsto work by preventing the absorption of
fa in the digestive system. In fact, weight loss of this magnitude would require a net caorie deficit of
8,571 cdories per day over the course of seven weeks. Even complete fasting would not produce
thiskind of result. Neverthdess, thistestimonid was disseminated to millions of Americans through
Cosmopolitan, Soap Opera Digest, National Enquirer, Women's Day, Let’s Live, Women’'s
Own, McCall’s, Star, and First for women.

Tegtimonids in weight-loss advertisements appear to serve a least two functions. First, they
convey an efficacy dam, i.e., the product works; and second, they attempt to minimize consumer
skepticism. Many potentid purchasers of weight-loss products have purchased other weight-loss
products thet failed. The chalenge for the advertiser isto convince the purchaser that its product
will work when dl the others have not. One way to do that is to present the purchaser with
examples of “red people’ just like themsdaves who have used the product successfully. Indeed, in
some ingtances, particularly infomercids, the endorser directly addresses viewers to reassure them
that the product redlly worked when dl other products and programs failed.

Weight-loss testimonias convey more than a limited message about one person’'s
experience. They aso convey avery convincing clam to consumers that the product is effective
and, in some ingtances, that the product will enable the user to experience smilarly dramatic results.
Thus, testimonias can be deceptive in at least three ditinct ways. Fird, the testimonidist may not
have experienced the reported result. Testimonias that claim that users lost more than 30 poundsin
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aslittle as 30 days likdly fal into this category. Second, the reported weight loss may not be

attributable to the product, but to other diet, exercise, or lifestyle changes. Third, an advertisement
presenting testimonias claiming extreme and atypical weight loss astypica or ordinary experiences
islikely to be deceptive without an indication of the more modest weight loss results that the typical

user would experience using the product.

Typicdity Disdames The most common
way to addressthislast issue is through
disclamers. Seventy (70) of the 195 ads (36%)
had some form of disclamer addressing the issue
of whether the reported results are meant to be
representative of users of the product or service.
In only 18 of the cases, however, wasthe
disclamer conspicuous or proximete to the
tesimonias. In the vast mgority of
advertisements, disclaimers were buried in fine
print footnotes or, in video ads, flashed as avideo
superscript too quickly for viewersto read. Table
3 provides asample of disclamersfound in the
el ected advertisements.

Some of these disclaimers do little to
inform consumers that the results reported in the
advertisements are, at best, extreme cases, and
that consumers should not expect to achieve
amilar results For example, adisclamer teling
consumersthat “results may vary” tells consumers
amog nothing other than that everyone will not
achieve 50 pounds of weight loss. With one or
two notable exceptions, advertisers made no effort
to provide specific information about the actua
weight loss the average consumer could expect
using a particular product.

2. Before/After Photos

Before-and-after photos, often appearing with
testimonials, are commonly used in weight loss ads. Forty- = A 3
two percent (42%) of the ads in this sample contained
before-and-after pictures. More than just graphic consumer
tesimonids, these pictures try to create an image of what the

Table 3: Sample disclaimersused in weight-
loss advertisements.

Results not typical and depends on diet
and training program.

Results not typical.
Results may not betypical.
Results may vary.

Individual results vary and can be more or
less than the results mentioned.

Results Atypical.

These results are not typical of every
client. Asindividualsvary, so do results.

Y our results may vary.
Benefits vary from each person.

Results obtained with this program can and
dovary.

Yes! Theseare actual comments from our
customers—girlsjust like you telling us
about the exceptional, non-typical results
they got with our amazing weight loss
system.

consumers could accomplish persondly if they only used the advertised product. Before-and-after
pictures usudly fdl into one of two categories. (1) the illustrated persond testimonid, and (2) the

11



clinical comparison of isolated body portions®* The former type often contains the following
dements

Before Picture: Snapshot quality photograph of the subject that incorporates poor posture, neutra
facid expression, unkempt hair, unfashionable attire, poor lighting, and washed out skin tones.

After Picture: Brightly lit (sometimes studio portrait qudity) pose of amiling subject in fashionable,
often skimpy, attire, shoulders held back, tummy tucked in, witha
stylish hair style and carefully applied makeup. -

Eighty-eight percent (88%) of the ads with before-and-after : !
pictures contained illugtrated testimonids. In televison spots and i X _
infomercids, thistype of before-and-after treatment often i

incorporates a before photograph superimposed over a A '“";? .

videotaped segment featuring the subject after using the advertised ’

product or service making his’her videotaped testimonid. e =
Another form of before-and-after illustration isolates one ) B |

portion of a subject's anatomy, usudly thewaist or buttocks, to . *
show purported results, sometimes in a progression of three or

more photographs over aperiod of time. These pictures often emulate the kind of illustrations found
inmedicd aticles. A few ads (two in this sample) feature
both types of before-and-after pictures. Eleven percent
(11%) of the ads with before- and-after pictures featured
“clinical” comparison pictures.

Often the only discernable
difference in the before pictureand the  §
after pictureisa changein posture and §
body control. In the before picture the
subject's shoulders are dumped, the
abdomind muscles are relaxed, and the pelvis thrust forward to emphasi ze body
fat. The after picture shows the subject holding in hishher abdomen and/or holding
back his’her shoulders to emphasize lean body mass. A close examination of the
before picture in this type of ad raises the question of whether the subject needed
to lose weight and suggests that little or no weight was actudly los.
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Some before-and-after
photographs clearly appear to have been
dtered, usudly by placing an image of the
after subject’s head on the photographic
image of another (very obese) subject’s
body. Findly, it isnot dways clear
whether “clinica” before-and-after
pictures are depicting the results from
actual users of the advertised product or
sarvice or are intended merely to be
illugtrative of the product’s or service's
capacity to produce weight loss.

3. Rapid Weight-loss Claims

Fifty-saven percent (57%) of the
adsin our sample promised rapid weight
loss, often claiming that excess weight or
fat can disappear in amatter of days or
weeks. Clamsin this category range
from explicit promises of rapid weight
loss (A Quick Weight Loss Plan For
People In A Hurry” “RAPID WEIGHT
LOSSIN 28 DAY S” “Clinicdly
proven to help you lose weight . . . fast”)
through clams for immediate or near
immediate results (* Starts to work within
minutes’ “Works in one minute’ “You
only haveto stay onit 2 DAYSTO SEE
RESULTS’) to promises of amounts of
weight loss over time periods that
compute to rapid rates of weight loss.
(“YOU CAN LOSE 18 POUNDSIN
ONE WEEK!” “lose up to 10 Ibsin 48
hours’). Additiona examples are set

Table 4: Representative Claims That Promise Fast Results

“This combination of plant extracts constitutes a weight-loss
plan that facilitates what is probably the fastest weight 10ss
ever observed from an entirely natural treatment.” (elixir
purportedly containing 16 plant extracts)

“Just fast and easy, effective weight loss!” (fucus vesi culosus)
“Lose101bs. in 8 Days!” (apple cider vinegar)

“Rapid weight lossin 28 days!” (ephedra)

“Knock off your unwanted weight and fat deposits at warp
speeds! You can lose 18 poundsin oneweek!” (ingredients

not disclosed)

“Clinically proven to cause rapid loss of excess body fat.”
(phosphosterine)

“Two clinically proven fat burning formulations that are
guaranteed to get you there fast or it costs you absolutely
nothing.” (ingredients not disclosed)




forthin Table 4. Even the product names (* Redu-Quick, “Sim Down Fast”) emphasi ze speedy

results.

Such results are not only unlikely, they would be accomplished at an increased risk to hedlth.
Rapid weight loss has been associated with an increased risk of developing gallstones®®
Consequently, responsible programs that offer proven means of rapid weight loss for obese patients
with such diseases as coronary artery disease or Type |l diabetes provide physician supervision
while patients are actively loang weight.

Rapid weight-loss claims often gppeared in combination with the promise of easy weight
loss (“Lose those pounds the quick and easy way,” “Lose weight while you deep,” “Lose weight
quickly and easily and keep it off”) without the need for diet or exercise.  1n 54% of the ads
promising rgpid weight loss, there are dso clams for easy weight loss or weight loss without the
need for changing diets or increasing exercise levels.

4, L ose Weight Without Diet or Exercise

Despite the well-accepted prescription of diet and exercise for successful weight
management,® 42% of al of the ads reviewed promote a dizzying array of quick-fix pills, patches,
potions, and programs for effortless weight loss. An ad for an apple cider vinegar pill, for example,
boadts that “you can eat as much as you want and gtill lose weight,” because “when properly

distributed, an intake of
4,000 cdoriesaday can
actudly help you lose waight
indead of gainit.” Another
ad exdamsthat apill
purportedly containing the
“herbd equivdents’ of
ephedrine, caffeine, and
asoirin, plus other ingredients,
is“sdentificdly shownina
recent clinicd sudy to dicit a
613% gresater rate of fat loss
in non-exercisng subjects as
compared to subjects not
using it”?” Additiona
examples are st forth in
Table5.2

In addition, 64% of
the ads containing the
effortlessweight-loss clams
outlined above aso promise

Table5: Lose Weight Without Diet or Exercise Claims

“awesome attack on bulging fatty deposits. . . hasvirtually eliminated
the need to diet.” (Konjac root pill)

“They said it was impossible, but tests prove [that] my astounding
diet-free discovery melts away...5, 6, even 7 pounds of fat aday.”
(ingredients not disclosed)

“The most powerful diet pill ever discovered! No diet or workout
required. The secret weight-loss pill behind Fitness models, Show Biz
and Entertainment professionals! No prescription required to order.”
(ingredients not disclosed)

“loseupto 301bs. .. Noimpossible exercise! No missed meals! No
boring foods or small portions!” (plant extract fucus vesiculosus)

“lose up to 8 to 10 pounds per week . . . [n]o dieting, no strenuous
exercise.” (elixir purportedly containing 16 plant extracts)

“my 52 Ibs of unwanted fat relaxed away without dieting or grueling
exercise.” (hypnosis seminar)

“no exercise...[a]nd eat as much as you want — the more you eat, the
more you lose, we'll show you how.” (meal replacement)
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that the advertised products and services will produce fast results. These ads include such clamsas
“[t]ake off up to 10 pounds and 6" in just 2 days...[n]o exercise” “lose 3-4 pounds aweek without
dieting or exercise,” “[1]'ve logt 68 Ibsin 4 months...does not require restricted diets or exercise,”
and “[1] ate more and exercised less and il lost 44 1bs.”

5. Lose Weight Permanently

“Youloseit. Youganitback. Use [the advertised product] with every diet program and
keep it off.” Many consumers have lost weight only to gain it back again. Infact, sudiesindicae
that most people who lose weight gain it back within five years?® Consequently, “take it off and
keep it off” clams are fairly common in weight-loss advertisng. In spite of the blue-sky promises of
many marketers (“Get weight off and keep it off,” “Y ou won't gain the weight back afterwards,
because your weight will have reached its equilibrium,” “Discover the secret to permanent weight
loss’), experts have repeatedly observed that dthough persons generdly lose weight while actively
participating in aweight loss regimen treatment, they tend to regain the weight over time once
treatment ends*® According to the National Academy of Science Food and Nutrition Board,
“Many programs and services exigt to help individuas achieve weight control. But the limited
dudies paint agrim picture: those who complete weight-loss programs lose gpproximately 10
percent of their body weight only to regain two-thirds of it back within 1 year and dmost dl of it
back within 5 years.”s!

For persons who have lost weight in the
past only to gain it dl back again, the apped
of a“once and forever” weight-loss product

Table6: Long-term Weight Maintenance Claimsand
Other Related Claims

can be strong, especidly when combined with
references to the syndrome of failure many
dieters experience or the promise of
effortless, no-sacrifice welght-loss success.
(Table6) According to dmost dl weight-loss
experts, if thereisakey to long-term

mai ntenance SUCCESS, it requires permanent

Percentage of adswith long-term 41%
maintenance claims

Percentage of ads combining long-
term maintenance claims with no diet 26%
or exercise clams

Percentage of ads combining long-
term maintenance claims with 23%

lifestyle changes on the part of the dieter: referencesto past failures

nutritional ez_an ng _at modera_tecdorlc levels a Percentage combining all three 15%
regular physcd fitness routine, and

abandonment of old habits that may have

contributed to weight gain.

The publicly available scientific research contains very little evidence that would substantiste
long-term or permanent weight-loss claims for most of today’ s popular diet products. Experts
usudly ingst on studies going out at least one year, if not two, in order to substantiate aclam for
long-term weight-loss maintenance*®  Reiable studies of the long-term effectiveness of weight-loss
products and programs are difficult and expensive to conduct. Not many marketers are likely to
want to spend the money and the time necessary to have such tests of their product’ s effectiveness
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done. But that does not prevent many of them from assuring consumers that their product or service
is “the secret to permanent weight loss’ or that “you may never need to diet again.”

6. No Matter How Many Times You Failed Before

Among the weaght-loss product advertisements surveyed, many contain “no more falure
cams’ that, athough this may not be the first product tried, it will bethe lagt. (Table7) One
marketer asks, for example: “Areyou tired of fad diets that never seem to work? Areyou
frustrated when you gain back most or al of  Table 7: No MoreFailure Claims
the weight you lose? Are you fed up with

throwing money down the drain on diets that Percentage of ads with no more failure
don't work?" This marketer, of course, dams 34%
clamsto offer the one product that will finally Percentage of adswith no more failure
work. claimsand long term/permanent claims ~ 23%

. ) Percentage of ads with no morefailure
Many advertisers take an empathetic claims and testimonials 2%

and undergtanding tone, assuring consumers
that they are not to blame for therr failure to
lose weight:

Dear Friend: If you've ever tried losing weight using one of the hundred diets
programs available, you know how difficult and frudrating it can be. And you are
not done. Most people who sincerely — even desperately — want to lose weight
have never been successful on adiet. That's because diets do not work.

Others take advantage of the difficulty many consumers have in maintaining lost weight:

Y ou've been there. Y ou want to lose weight, and you' ve been successful before.
But after awhile, you're right back where you started - and the pounds aways seem
to come back . . . [The advertised product] can help you break the cycle.

This advertising technique frequently takes the form of atestimonia from a product user who
confides that he or she has experienced the same weight-loss frudtrations:

Discouraged, | started trying al the tricks, appetite suppressants, creams, diets and
medications. Fads came and went and | had spent a fortune with no result.

Of course, | tried to lose weight numeroustimes. But each new diet |eft me starved
and deprived. I'd lose weight, but end up irritable and unhappy. Diets weakened
me physicdly and emationaly. | oncelogt dl my weight on aliquid fast. It was
incredibly expensive. Of course, the weight came right back on.

Asareault of extravagant advertisng claims such as the ones described in this report,
consumers may develop unredistic notions about how much weight they can lose or keep off.
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Consumers purchase products purporting to be “unique’ or “revolutionary” in their effectiveness and
experience fallure after falure.

7. Scientifically Proven/Doctor Endor sed

Many marketers attempt to bolster the credibility of their claims by asserting that the
advertised product has been scientifically tested and proven to work. (Table8) Phraseslike “the
clinicaly proven hedthy way to lose weight,” “clinicaly tested,” “scientificdly proven,” and “sudies
confirm” bestow products with an aura of scientific legitimacy and am to persuade consumers that
they should fed confident that a product will

work. Table8: Clinically Proven, Medically Approved Claims

Severd advertisements describe the Percentage of all adswith clinically
dramatic results obtained in clinica sudies. proven claims 40%
One advertisement, for example, asserts that Percentage of adls with medical
“Clinicd studies show people lost 300% approval claims 25%
more weight even without ciet ng'”34 Many Percentage of ads with both
advertisements E.iSI) tout the fact thet clinically proven and medical
products were either devel oped or tested at approval claims 17%
well-known, respected, and “independent”
inditutions, such as“mgor universities” “a
leading U.S. medica center,” or “leading
hospita[s].” Other advertisements showcase the impressive credentias of the researchers
conducting the studies supporting the product, such as an advertisement that claims that a study
proving the efficacy of the product was conducted by “the country’s most respected scientists.”

Many advertisers dso imply that thereis a substantia body of competently conducted
scientific research supporting the efficacy of the product.*® For instance, one advertisement claims
that the efficacy of aproduct is*[b]acked by volumes of independent research and hundreds of
published studies by the most prominent universities and medicd journdsin theworld.” Another
marketer clams that "[s]cientists dedicated years of research to come up with a high powered diet
ingredient [contained in the product] with no side effects”

Although some advertisements briefly describe the results, and provide some information
about the methodology, of a particular study, such as the study’ s duration and number of
participating subjects, mogt of the advertissments fall to give consumers sufficient detall about a
study to alow consumers to verify the advertiser’s representations. Moreover, 20 of the 117 ads
making “clinicaly proven” damswere for products that contained ingredients dready evauated by
the Federa Trade Commission in the context of past law enforcement actions chalenging specific
weight lossdams. These ingredients, which include fucus vesiculosus, chromium, L-carnitine,
chitosan, psyllium, 7-keto-DHEA, hydroxycitric acid, seaweed, konjac root, garcinia cambogia and
glucomannan, were chalenged based on insufficient scientific evidence to support the weight loss
clams made in the advertissments.
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Still another technique that advertisers use to convince consumers thet they are buying a
tested and proven product is to assure consumers that a product is “recommended,” “ approved by,”
and often “developed” or “discovered” by amedica professiond. (Table8) For example, severd
advertisements prominently festure a“ physician” wearing a white lab coat and a stethoscope and
gtting in front of adiplomafilled wal. To add an air of legitimacy to the advertised product, some
advertisements gppear to be written by a physician. Others feature interviews with doctors or
researchers who tout the product as being safe and effective. One Internet Site even invites
cusomersto cdl a“Medica Advisory Board” staffed with “qudified medica professonds’ to
answer medica questions.

Expert endorsements, however, can be mideading. For example, an advertisement may fall
to disclose that the medica professona endorsing the product has afinancid interest in promoting
the sale of the product — afact likely to affect the weight consumers give the endorsement and that
could affect their purchase decision.®*® Marketers may even use afictitious medical professiond to
endorse their products.®” In other instances, experts either may not have actualy reviewed the
scientific evidence on the product or its ingredients or failed to utilize existing expert sandardsin
conducting their review.*®

8. Money-back Guarantees

The andysis reveded that money-back guarantees are one of the most frequently used
techniques in weight-loss advertiang. Fifty-two percent (529) of dl the ads reviewed include this
representation. (Table9) One advertiser,
for example, encourages consumers to pay
the price of the product only if the product Percentage of ads that promise
has helped the consumer dim down: “If nat, guaranteed results 529%
send it back and pay nothing. There will be

. , Percentage of ads that have both
no questions asked and you won’'t owe us a quaranteed results and no more
dime” Another advertiser advises failuredaims %%
consumers that the company would not
guarantee its products if they did not work as
advertised: “Believe me, | am not agambler.
| would never provide such an opportunity if | wasn't totally convinced that this is the weight-loss
breakthrough of the decade, and there’ s no need to worry about too many requests for refunds.”

Table9: Money-back Guarantees

Although many companies guarantee “consumer satisfaction” in generd, severd
advertisements make very specific guarantees. “Whether you diet or not, [the marketer] guarantees
that you'll lose up to seven pounds in the first week and then one dress or pant Sze every two
weeks theresfter, or pay nothing.” Another marketer promises consumers that, “no matter how
many times you' ve tried before . . . no matter how much weight you haveto lose.. . . no matter how
duggish your metabolism . . . you will lose up to 10 to 15 poundsin just oneweek . . . upto 35
poundsin 3 weeks. Yes. Guaranteed! You lose or it doesn't cost you a penny.”

18



For any number of reasons, marketers may fail to honor refund requests a al or delay
honoring them for months. In fact, the Federal Trade Commission has brought severd cases against
marketers failing to make refunds promised in their advertising.®

9. Safe/All Natural Claims

Safety claims are a prevaent marketing technique in weight-loss advertisng. Nearly haf of
al the adsin the sample (42%) contained specific claims that the advertised products or services are
safe. These clams are made in avariety of ways. Some ads contain direct, unqudified
representations about the safety of the product or service in producing weight loss, including such
datements as “ safe and effective” “100% safe and naturd,” “safe and gentle as a vitamin pill,” “safe,
immediate weight loss,” and “safdy lose up to 6 Ibs of fat, fluid, and flesh in just the first 24 hours
adone” Others make direct comparisons between the safety of the product or service and other
weight-loss methods, with dams like “safer than liposuction,” “safest and most effective Strategy [for
weight loss],” and “ safest weight management system in the world.” Findly, some safety clams are
combined with compelling assertions of scientific proof of safety. Examples of those damsinclude
such gtatements as “ proven safe and effective,” “proven 100% safe,” and “tested for years and
found to be very safe.”

Many other weight-loss advertisements strongly imply that the product or serviceis safe
because it has no sde effects, is not a prescription weight-loss drug, or contains no potentialy
harmful simulants. These representations include clams like “no Sde effects,” *no dangerous pills or
tablets to teke,” “[pillg| do not pose a hedth hazard,” “88% success rate with virtualy no sde
effects,” “in no way can [product X] harm your hedlth,” “no dangerous dehydration nor depresson,”
“contains no stimulants that can harm the heart, increase blood pressure...,” “skip risking your heglth
[from prescription drugs],” and *none of the harmful side effects often associated with prescription
diet products.” One ad claimed that “the active compound has been recognized by the FDA as safe
and effective for weight loss”

Clamsof “dl naturd” often gppear in conjunction with safety clams. Almost three quarters
(71%) of those ads containing safety clams adso had “natural” clams. These two clams gppeared in
30% of dl the ads that we reviewed, often in the same sentence. Examples of combined clams
include “100% natura with no side effects” “dl natural 1009 safe,” “lose weight naturdly, safdy,”
“100% naturd o it'stotdly safe,” and “lose weight in an easy way that is naturd and that won't hurt
your body.” Overal, 44% of the ads that we reviewed. made some version of the “dl naturd”
dam.

Safety clams sometimes gppeared in ads promoting the product in away that could create
the potentia for injury. For example, 73% of the ads in our sample that contained safety clams aso
represented that the product or service would produce “fast,” “quick,” or “immediate’ results. If the
product actualy worked as quickly as advertised, it could produce potentialy dangerous results,
because rapid weight loss and safety are antagonistic goals. In fact, rapid weight loss, if not closely
monitored by a physician, can result in serious adverse health consequences.®
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Finaly, of those weight-loss advertisements that contained safety claims, 27% aso included
sometype of safety-related warning in the advertissments. These warnings varied widely in
substance and detail. Some stated smply that you should “ consult your doctor,” or *consult your
physician before beginning this or any weight-loss or exercise program.” Othersincluded more
targeted warnings, such as*do not use this product if you have high blood pressure, are pregnant or
breast feeding, or on medication for aheart condition.” Often, the safety warning is presented in a
manner that viewers are likely not to noticeit.

One ad contained awarning about serious hedlth effects. “[t]his product has ephedrine
group dkaoidsin the form of herba extracts and may cause serious adverse hedth effects” Thisad
aso included the claim that the product was “ shown to be safe by two independent |aboratories.”
Conflicting messages in an advertisement about safety may confuse consumers and, ultimatdy, may
cause them to ignore safety-related warnings.

Safety clams for weight-loss products are of serious concern. The primary concern is that
potentialy serious adverse hedlth effects can reault if the clam is untrue or the effects of a product
are unproven. This concern is particularly important where the product may present specia
undisclosed risks for certain populations, such as pregnant women or nursing mothers, or where the
long-term hedlth effects are unknown. In addition, certain products or ingredients may interact
adversaly with other medications that consumers might be taking, or may exacerbate pre-existing
hedlth conditions faced by overweight and obese consumers, including, for example, heart disease,
high blood pressure, and diabetes. Ephedra or ephedrine dkaoids, for example, may be associated
with dangerous effects on the centra nervous system and heart and may result in seriousinjury for
some persons.*

Almogt haf (48%) of the ads that identified ephedra as a product ingredient made safety
clams, yet only dightly more than haf of those (55%) included a specific warning about the health
risks of ephedra. Only 30% of dl adsthat identified ephedra as an ingredient included a specific
health warning about its potentia adverse effects. Even more disturbing from a safety perspective,
fully 60% of ads that made safety claims did not identify ingredients et dl. Consumers' inability to
make informed decisons about the safety of such products clearly raises the potentia for serious
adverse hedth consequences.
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V. Historical Comparison: 1992/2001

To develop a perspective on how weight-loss advertisng has changed over time, we
compared advertisements gppearing in a sample of magazines published in February thru May 2001
with ads that gppeared in the same magazines in February thru May 1992. The magazines selected
were Family Circle, Cosmopolitan, Women's Day, Glamour, McCall’ s, Ladies Home Journal,
Sf, and Redbook.*? These magazines were sdected because they have been in publication for
more than 10 years and have a history of running weight-loss ads. With the exception of Sdif, each
of these magazines has run one or more weight-loss ads that the Commission has chalenged since
1995. Theyear Figure 2: Ad Freguency Comparison
1992 was
selected for b
comparison
because it
dlowed usto
compare ads
that appeared —
after the FDA 1502 2001
promU| gaed its O Add Placement Frequency [ Distinct Ads [0 Preducts
find ruleon
welight-loss products with ads appearing after the passage of the Dietary Supplement Hedlth and
Education Act (DSHEA). (See Section V.C for adetailed discusson of DSHEA).

A

ARRRA

The change in the extent and tenor of weight-loss advertisng has been dramatic. Compared
to 1992, readers of the selected magazines saw more diet ads, more often, and for more products.
Asdetailed in Figure 2, the number of times weight-loss advertisements agppeared in these magazines
increased 129%, the number of distinct advertisements increased 212%, and the number of
products increased 157%.

There was dso amgor shift in the types of Table 10: Product Comparison
weight-loss products and services advertised. 1n 1992,
med replacement products such as Ultra Sim Fas™ and Product Type | 1992 | 2001
Weight Wetchers™ topped the list of advertised products. | ey replacements | 4 3
By contragt, in 2001, two-thirds of the weight-loss
products promoted in the magazine sample were for OTC Drugs 2 0
dietary supplements. (Table 10) Exercise Equipment | 1 0
Dietary Supplements 0 12
Techniques used to promote weight-loss products Topical Treatments | 0 )
have changed as well. The 2001 advertisements were
much more likely than the 1992 ads to use compelling Food 0 1
before-and-after photos, promise permanent weight 10Ss, | piet center 0 1

guarantee weight-loss success, clam that weight loss

21



could be achieved without diet and exercise, clam that results could be achieved quickly, claim that
the product is dl natural, and make express or

implied clams that the product is safe. (Figure Figure 3: Advertising Techniques Comparison

3) Perhaps the mogt striking changeisin the Percent of ads employing technique

use of consumer tesimonials. In 1992, only Bet/Aft Ph. s | |
one of the eight ads (12.5%) used a consumer

testimonial and in that case the ad did not Perm WL Ls.
specify the exact amount of weight lost. By Guarantee 8
contrast, 76% of the 2001 ads used consumer

H 0
testimonials, and l daimed a specific amount WIO Diet/Ex %:%’

of inches or weight lost. In some cases, the Fast Results
reports were extreme to the point of being Testimonals __% | | |
absurd: 44 Ibs. in 30 days; 54 Ibs. in 6 weeks; | | | |
and 120 Ibs. in 7 weeks. On the other hand, Natural
there did not appear to be a significant Safs

difference in the percent of adsusing dams
that weight-loss benefits were scientificaly ——
proven (25% for 1992 vs. 28% for 2001) or

the use of medica professonasto endorse 0 1020304050607080
products (12.5% for 1992 vs. 16% for 2001). 1992 2001

It should be noted, however, that given the I:I
greater frequency of 2001 ads, the total
number of ads using these techniques has
increased.

No Failure

It gppears that the rhetoric of weight-loss advertisng has changed significantly. Thelist
below compares examples of claims made in 1992 with 2001. In each case, we attempted to
capture the theme of the advertisement.

1992
. Give usaweek, we'll take off the weight.
. Finally aplan that really works.
. Guilt free eating from morning till night.
. Just think, now you can indulge in the foods you love, without the guilt.
. In universities across the country, clinical studies prove that four out of five people lost weight
with Dexatrim.
. It’sall the nutrition her body needs and everything she wants to slide into something sexy.
. Theonly sure way to take body fat off and keep it off isto lower your set point. And the only

way to do that is aerobic exercise.
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2001

Y ou could lose 8 to 10 pounds per week, easily, . . . and you won’t gain the weight back
afterwards.

Reduces body fat depositsin your belly, thighs and buitt.

Lose up to 2 pounds daily...without diet or exercise!

A natural way to jumpstart your weight loss.

I lost 120 LBS.

Pounds come off slowly but steadily.

In six months| lost 40 pounds, and have maintained my weight for eight months.
Makes sure that the fat from your last meal leaves your body before being digested.
An intake of 4000 calories aday can actually help you lose weight instead of gain it.

The only thermogenic diet supplement that has been clinically proven to increase fat-loss by a
phenomenal 38.6 times more than diet and exercise alone.

A revolutionary thermogenic diet supplement clinically shown to increase fat-loss by an
astounding 17 times more than diet and exercise alone.

Weight loss breakthrough “ Do you have 48 hours to |ose weight?”’
Lose 10 Ibs. and unwanted inches in 48 hours. Guaranteed!
Can help you achieve weight loss through detoxification in just two days.

We guarantee that you’ll lose between 2 and 8 Ibsaweek . . . and you won't put the fat back
on.

| lost 68 pounds.

Clinically proven . . . uses thistechnology to give you a better body without spending
countless hours dieting or working out.

Asyou'redieting you'll lose weight in the right places and drop clothes sizes without the
dreaded Y 0-Y o effect.

Scientifically formulated to hel p you achieve your weight loss goals.
By summer you can lose ten pounds (or more)!
True weight |oss success occurs when you eat right.

| Cheat! Don’t you?

23



| learned that losing weight requires much more than just dieting — it takesawhole lifestyle
change.

Y ou could lose up to 10 Ibs. this weekend!

Curbs cravings. . . reduces cal orie absorption

Although both the 1992 and 2001 examples include unobjectionable statements, as well as
facialy questionable clams, the 2001 advertisements gppear to be more likely to make specific
performance promises that are deceptive and mideading. For example, 31% of the 2001 ads made
at least one representation that almost certainly isfalse, compared to zero percent in 1992. These
ads gppeared in Family Circle, Cosmopolitan, Women's Day, McCall’s, and Redbook.

On itsface, dthough not conclusive, this comparison of 1992 and 2001 ads supports the
following observations.

. The amount of weight-loss advertising hasincreased dramaticaly since 1992.

. The increase in weight-loss advertisng is due to the explosion in the number of
dietary supplement products now being promoted for weight loss.

. The use of consumer testimonids claming substantia, pecified amounts of weight
loss has increased significantly.

. The use of specific performance claims, including clams that on their face are dmost
certainly false, has proliferated.

This report looked at only specific magazines and compared only ads appearing during a
four-month period in 2001 with ads appearing in the same months for 1992. Without additiona
supporting evidence, these results cannot be extrapolated to other forms of media. Moreover, there
may be dternative explanations for the apparent increase in deceptive ads in these publications that
would not necessarily mean that there has been an overdl increase in deceptive weight-loss product
advertisng. For example, it is possble that ads have shifted from other forms of media, such as
supermarket tabloids, to these magazines. Nevertheess, the observed results are consstent with the
FTC daff’s generd impressons in monitoring weight loss advertisng.

The review st forth above suggests that weight-loss product and service advertisng is
permeated with false and mideading representations. Moreover, thistype of advertisng agppears to
beontherise. Atthe sametime, asdetailed in the following section, there has been an historicaly
unprecedented level of law enforcement aimed at preventing this type of advertiang.
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V. Regulatory Framework

The FTC and the FDA have concurrent jurisdiction over weight-loss products. The FTC has
primary jurisdiction over the advertising of over-the-counter drug products, devices, and dietary
supplements® The FDA has primary jurisdiction over the labeling of over-the-counter drug products
and dietary supplements and the advertising and labeling of prescription drug products.*

A. Legal Standards Applicableto Weight-loss Advertising

Under the FTC Act, the advertisng of products and services for weight loss is governed by the
same legd standards that apply to dl other product and service promotions. The two basic principles
of FTC advertising lav® are that: 1) the ad must be truthful and not mideading; and 2) before
dissaminating an ad, advertisers®® must have adequate substantiation for al objective product claims.*’

The FTC's substantiation requirement applies to both express and implied clams. Thus, for
example, FTC law prohibits an advertisement containing the statement thet “I'm 5' 4" and weighed 200
pounds before | started taking product X, now | weigh 110,” if supporting research does not
ubgtantiate the underlying claim that product X would enable a user to lose subgtantia weight, including
as much as ninety pounds.

The level of substantiation required dependsin large part on the specific clam being made and
how it is presented and qualified. For ingtance, an ad claiming that “ Scientists Now Agree’ likely
would be held to a scientific consensus standard, and the advertiser would have to show that scientists
infact agree. Where no specific leve of support is stated, the FTC requires * competent and reliable
scientific” evidence to subgtantiate weight loss, and other headlth-rdated, advertisng clams. In generd,
competent and reliable scientific evidence congdts of tests, studies, or other scientific evidence that has
been conducted and evauated according to standards that expertsin the field accept as accurate and
religble. Under the FTC Act, anecdotd reports, articlesin popular magazines, opinions, and
inadequately controlled open label studies are not considered adequate substantiation and cannot be
used as substitutes for scientific support.*

Moreover, study results must be relevant to the claims being made for the product. Studies that
test different ingredients or that test ingredients a a subgtantiadly different dose leve than that contained
in the product being marketed are not adequate substantiation. In addition, the study population and
conditions of use must be consstent with the advertisng daims. Studies that are limited to specific
populaions may not gpply to other populaions. Findly, if an advertisement clamsthat a product
causes weight loss without dietary modifications, then it may not be appropriate to extrapolate results
from studies using restricted caloric intake.*®

B. FTC Enforcement History

The FTC filed itsfirst weight-loss casein 1927.° The product was called McGowan's
Reducine, and advertisements that appeared in True Romances magazine cdlaimed that “excessfat is
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literdly dissolved away, leaving the figure dim and properly rounded, giving the lithe grace to the body
every man and woman desires’ and “ gpplying and patting it gently onto the parts of the human body
which the purchaser desires to denderize, will thereby reduce any and every part of the body so
tregted, . . . quickly, surely, and permanently.” It was only the beginning. Since then, the Commission
has filed over 160 cases chalenging false and unproven weight-loss claims.>!

Throughout the 1990s, the
commercid marketplace for the
treatment of overweight/obesity wasa 100
high-profile topic among policy makers,
the media, academia, the scientific 80 me
community, and government regulators.
In 1990, hearings before the U.S.
House of Representatives Committee
on Smdl Business focused principaly
upon the marketing of commercid diet 40 B
clinics and physician-supervised, very-
low-cdorie weight-loss programs. The

Figure4: Weight L oss Cases by Decade

60 B

hearings underlying message was that 20 T = |
beneeth the glitter and the hype that - 9 9
comprised so many advertising 0= 1 | | T | | |
campaigns for weight-loss products and 20s 30s 40s 50s 60s 70s 80s 90s

programs lay the sobering redity that
too many consumers ultimately faled in
losng weight and keeping it off. The hearings stressed the need for increased government scrutiny of
the weight-loss marketplace to police deceptive advertisng claims such as unsubstantiated success
clamsand atypica user testimonias.>

Over hdf of the Commission’s weight-loss cases have been filed since 1990. (Figure4) The
Commission has challenged numerous ingredients touted for their efficacy in producing weight |0ss,
some of which were chitosan,® chromium picolinate> pyruvate,> glucomannan, dietary fiber,>’
cdluloselox bile®® fucus® hydroxycitric acid,?® and L-carnitine®® In addition, the Commission has
chdlenged the advertising claims of the leading commercia weight-loss centers,® weight-loss
promotions for hypnosis,® and awide variety of weight-loss devices® and exercise equipment.®® Since
1990, FTC cases chdlenging deceptive clams for diet pills, potions, patches, and programs have
resulted in adminigtrative or federd district court orders requiring companies or individuasto pay over
$48 million in consumer redress or disgorgement. Another $4.35 million has been assessed as civil
pendties for violations of prior Commission orders®

In the early 1990s, the FTC initiated investigations of the advertising and promotion of the
largest commercid weight-loss clinics and physician-supervised, very-low-caorie diet programs. This
undertaking resulted in more than twenty consent orders that addressed such advertisng practices as
unsubstantiated weight-loss and weight-loss maintenance clams, atypica consumer tesimonids, and
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mideading staff credentials and endorsements. The consent orders included remedies that require
subgtantiation for weight-loss or weight-maintenance claims, disclosures triggered by maintenance
cams ("For many dieters, weight loss is temporary™), disclosure of total cogts, and prohibitions against
misrepresenting staff credentials®”

This set of orders was followed by “ Operation Waistling’ in 1997. It consisted of nine cases
that focused on advertising cdlams that consumers could lose weight quickly and eesily by using anything
from "Fat Burners' diet supplements to skin patchesto “dimming” shoeinsoles or cdlulose-bile
products.®® In the second phase of this effort, the Commission announced “ Operation Workout” —
four adminidrative settlements targeting exaggerated claims for fitness equipment by marketers of some
of the most popular exercise equipment on the market, including the Abflex,®® an abdomina exerciser;
the Lifecycle,© astationary bicycle; and the Cross Walk Treadmiill,”* amotorized treadmill. Generdly,
these cases focused on various weight-1oss success, rate-of-welght-loss, spot-reduction and caorie-
burning daims.” These four cases followed on the hedls of the FTC's 1996 action targeting the weight-
loss claims of another well-known fitness equipment maker, NordicTrack, Inc.”

As part of “Operation Waistling,” the FTC's Bureau of Consumer Protection sent lettersto
more than 100 publications that ran the weight-loss advertissments chalenged in the Commission's
complaints. The letter called on these publications to step up their advertisng review efforts to prevent
blatantly deceptive weight-loss ads from reaching consumers. This letter, however, appeared to have
little effect on publications advertisng screening policies.

Since “Operation Waidtling,” the Commission has completed 17 cases chdlenging avariety of
fase and unsubstantiated claims for weight-loss products.”* Recent cases have included strong financia
remedies and broad liability. For example, the orders require $19.2 million in consumer redress, and in
one case, the Commission has taken action againgt a celebrity host for hisrolein an infomercid
promising that two products, “Fat Trapper” and “Exercisein aBottle,” would result in subgtantia
weight loss even for those indulging in high fat foods.”™

Notwithstanding the FTC' s enforcement actions, however, as this report demondtrates, fase
and unsubstantiated weight-loss claims continue to proliferate. Many of these clams are for substances
or products dready chdlenged by the FTC as either ineffective for weight loss or, at a minimum,
lacking reasonable scientific support for effectiveness as aweight-loss agent. In fact, of the 81 adsfor
dietary supplements or transderma products (where the active ingredient is absorbed through the skin)
that disclosed ingredients, 35 consisted of active ingredients, most often chitosan or chromium, that
have been the subject of prior FTC actions for deceptive advertisng.

C. FDA Regulation of Weight-loss Products

Prior to 1994, weight-control products were regulated as drugs,” and an over-the-counter
(OTC) product labeled for weight control was misbranded under Section 502 of the Food, Drug, and
Cosmetic Act”” unless it was either generaly recognized as safe and effective or was an approved new
drug.”® Asapart of its regulatory oversight process, the Food and Drug Administration, in February
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1982, issued an advance notice of proposed rulemaking to establish conditions under which OTC
weight-control products are generally recognized as safe and effective and not misbranded.” That
proceeding culminated in afind rule, issued in August 1991, determining that the 111 ingredients
consdered in the rulemaking process were not generdly recognized as safe and effective for weight-
control use® Asaresult, after February 8, 1992, an OTC product labeled for weight control, other
than phenylpropanolamine hydrochloride (PPA) or benzocaine® required some form of pre-market
review and approva to determine safety and effectiveness.

In 1994, the passage of the Dietary Supplement Hedlth and Education Act of 1994 (DSHEA)
dramatically changed the regulatory framework for weight-loss supplements, shifting FDA’srole from
premarket clearance to post-market enforcement and shifting the responsibility from government to
industry to ensure products were safe and effective. DSHEA crested a definition for a class of
products called “dietary supplements’®? and established that these products are deemed, for dmost al
purposes, to be foods. The effect was to create two classes of weight-control products. Thefirst class
consists of those products intended to treat obesity and non-dietary supplements® intended to be used
for weight control. These products remain subject to pre-market gpprova requirements. The second
class of products consists of dietary supplements intended to be used for weight control. With regard
to these products, weight-control statements gppearing on the label must be truthful and not mideading
and the manufacturer is required to possess substantiation for the statements® These products,
however, are not subject to pre-market approva. Asdemondgtrated in this report, this changein
regulatory structure has coincided with a dramatic increase in the number of dietary supplement weight-
loss products as well as the amount of weight-loss product advertising. To illustrate, between January
1996 and August 2001, at least 280 nutritiona support statements were filed with FDA for dietary
supplement products claiming weight-loss related benefits. Thisfigure, of course, does not reflect the
many new dietary supplement products for which no FDA filing may have been made. Moreover,
according to industry estimates, the saes revenues for weight-loss supplements has increased 10 to 20
percent annually from 1997 to 2001.%

V1. Media Responsibility

Advertisements for weight-loss products and services too frequently contain extravagant and
sensationd efficacy clamsthat are scientificaly groundless. Although many of them could be screened
out by responsible media before they reach the public, mainstream newspapers, magazines, radio
gations, and broadcast and cable TV outlets run ads for weight-loss products that strain credibility.
Moreover, the appearance of these ads in what appear to be reputable publications may increase the
credibility of the promotions and serve to overcome or reduce consumer skepticism.  This problem may
be exacerbated in the case of publications that consumers purchase, such as newspapers, if consumers
view these publications to be sources of more credible information than advertisements that are
essentialy free to consumers, e.g., direct mail solicitations. It is gpparent that most media make little or
no attempt to screen questionable ads for weight-loss products. The mgjor televison broadcast
networks, ABC, CBS, and NBC, are an exception. These networks employ stringent advertising
clearance standards that require advertisers to submit proposed advertisements, dong with adequate
subgtantiation for al clams, to the networks for review prior to dissemination. Asan illugtration, with
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regard to weight reduction and control products, ABC' s published standards prohibit, among other
practices, unsubstantiated claims and representations that weight lossis simple, quick, or easy.®® There
are other exceptionsaswell. For example, Good Housekeeping Magazine has apolicy of not running
any advertisements containing facidly fdse or dubious weight loss clams.

Recent efforts to heighten media awareness have been largely unsuccessful. In May 2000, The
Partnership for Healthy Weight Management inaugurated a campaign to promote media respongbility
for the weight-loss advertisng publishers disssminate. Ad Nauseam, as the initiative was named,
sought to call the medid s attention to the many groundiess claims gppearing in ads they publish. Claims
that the Partnership identified include the following:

Lose up to 2 Pounds Dally . . . Without Diet or Exercise

. Imagine Losing As Much As 50% Of All Excess Fat In Just 14 Daysl Not Even Tota
Starvation Can Sim You down and Firm You up this Fast - this Safely! . . . Lose up to 1 Full
Pound Every 8 Hours. Lose up to 2 2 to 3 Full Pounds Each Day and you do it without
counting calories.

. U.S. Patent revedls weight loss of as much as 28 Ibs. in 4 weeks and 48 |bs. in 8 weeks.... Eat
al your favorite foods and till lose weight (pill does dl the work).

. New Medica Breakthrough! Lose A Pound A Day Without Changing What Y ou Eat. No
impossible exercise! No missed medlst No dangerous pills. No boring foods or smal portions!”

. Y ou lose weight even if you eat too much.... You will lose at least 16 pounds in the first two
weeks. And at least Sx pounds every week theregfter.

These dams and other Smilar daims
cited in the Ad Nauseam campaign appeared
in such publications as Cosmopolitan,

Table 11: Top 12 Magazineor Tabloid Publishers (by
volume) of Ads Collected for ThisReport

Esquire, McCall's, Redbook, Woman'sDay, | Let's Live 50
The Atlanta Journal - Constitution, The Cosmopolitan 23
[Denver] Rocky Mountain News, USA EzggggrEnquirer 1(1)
Today, and Smart Source (a publication of Weekly World News 9
News America, FSl, Inc.). Unfortunately, Star 9
the media, for the most part, have faled to \(/3\10213”’5 Day 3
respond to the Partnership’s message. As ng‘;n,s own ;
reflected in this report, and as the examples Ladies Home Journal 6
et forth in Appendix B illudrate, ads for Family Circle 6
weight-loss products promising dubious First for women 6

outcomes till gppear regularly in mainstream
media. Table 11 providesalist of thetop
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magazines and tabloids that published ads collected for this report. In most ingtances, asingle ad
gppeared in more than one publication.

Most broadcasters and publishers dready screen ads for taste and appropriateness, but too
often the screening process stops short of questioning the accuracy of facidly extravagant clams. As
this report demondtrates, this shortcoming is particularly gpparent in the areaof ads for weight-loss
products and services. Fraudulent ads cost |egitimate advertisers and consumers millions of dollars
each year. Government agencies and sdlf-regulatory groups can step in once the ad has been
disseminated to an unwary public, but only the media can stop false ads before they are disseminated.

Effective ad clearance standards reduce the damaging effects of advertisng fraud on American
consumers and commerce. Exercisng responghility in the screening of advertising for weight-loss
products and servicesis away that the media can contribute to the Surgeon Genera’s Call to Action to
Prevent and Decrease Overweight and Obesity 2001. That document characterized the media srolein
the following manner:

The media can provide essentid functionsin overweight and obesity prevention efforts.
From a public education and socid marketing standpoint, the media can disseminate
health messages and display hedthy behaviors amed a changing dietary habits and
exercise patterns.®’

Among the strategies that the Cal to Action recommended for the mediawas to “[e€]ncourage
truthful and reasonable consumer godls for weight-loss programs and weight management products.”®
This report underscores that in responding to the Surgeon Genera’s Call to Action, the media must
assess not only how their editoria content can meet the chalenge, but most importantly, how their
revenue generating divisions can respond to the cal and “ promote truthful and reasonable consumer
goas’ through the advertisng they accept.

VII. Concluson

False promises of effortlessweight loss feed on and exacerbate consumers hunger for the easy
fix to overweight and obesity. Consumers taken in by such attractive claims lose both economicaly, by
wasting resources on products that do not work as advertised, and medicaly, by foregoing or
postponing other weight-loss methods and necessary lifestyle changes that have demonstrated benefits
in reducing the adverse hedlth consequences of overweight and obesity.

The use of deceptive and mideading clamsin weight-loss advertising is rampant. Nearly 40%
of the adsin our sample made at least one representation that amogst certainly isfase. The vast
magority of these ads were for dietary supplements or hypnosis. In addition, 55% of the adsin our
sample made at |east one representation that is very likely to be false or, at the very leadt, lacks
adequate substantiation. Some of the more obvious questionable representations include:
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. Specific performance claims, such aslose up to 10 pounds per week, that are outside
the redm of possbility for the products being advertised,

. Clamsthat users can lose subgtantial amounts of weight rapidly without diet or
exXercise;

. Tegimonids daming weight loss that exceed what is physiologicaly possible under
norma circumstances, for example, loang 120 pounds in seven weeks,

. Clamsthat weight losswill be long-term or permanent; and

. Unqudified safety clams or confusing representations concerning safety for ingredients
known to have potentid risks for a significant number of users or to have potentia
adverse interactions with commonly prescribed prescription drugs.

Bdow thislevel, a congderable number of advertisements contain clams that may be mideading or
unsubsgtantiated. Determining whether the claims in this category are actually deceptive would require
further inquiry, such as reviewing the substantiation the advertiser has to support the clam.

The proliferation of mideading weight-loss ads has proceeded in the face of, and in spite of, an
unprecedented level of FTC enforcement. Although conclusive evidenceis not available, what
evidence there is suggests that the incidence of false and deceptive clams has increased over the last
decade. It isbeyond the scope of this report to recommend specific remedies to combat this growing
problem. Nevertheless, the need for critical evauation seems readily apparent. Government agencies
with oversght over weight-loss advertisng must continualy reassess the effectiveness of enforcement
and consumer and business education strategies. Criticd questions include whether the leve of
resources currently devoted to law enforcement is adequate; whether more specific advice to
advertisers would improve compliance; and if so, how to provide that advice.

Trade associations and self-regulatory groups must do a better job of educating their members
about fair advertisng sandards and enforcing those sandards. Thisis a particularly difficult chalenge.
Even companies that subscribe to a sdlf-regulatory code may fee competitive pressure to exaggerate
their clams in the face of a marketplace that seems out of control. Unless self-regulatory groups are
willing to review questionable advertisements, take disciplinary action where gppropriate, and publicize
their decisons, the industry as awhole will continue to suffer from alack of credibility. Even o, a
sgnificant amount of the questionable advertising identified in this report was generated by companies
that are outside the mainstream of current self-regulatory efforts. With regard to these companies, self-
regulation will have little, if any, effect.

It is clear from this report that false and mideading weight loss advertisng is not limited to the
back of supermarket tabloids. Many of the ads we identified as making dmost certainly fase claims
gppeared in maingtream media publications such as Family Circle, Cosmopolitan, Women's Day,
McCall’s, and Redbook. Although 74% of the ads in tabloid publications included at least one dmost
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certainly false claim, so did 54% of the adsin newspapers and FSIs. The media must be encouraged to
adopt clearance standards that weed out facialy deceptive and mideading weight-loss clams. In most
cases, the questionable claims are not hard to identify and asking advertisers for substantiation is not
unreasonable. Improved lines of communications between government and self-regulatory groups and
publishers could dso be beneficid. Although the ultimate decison of whether to disseminate a
particular advertisement rests with the publisher, improved communications could be useful in derting
publishers to ads and claims that pose problems.

Finaly, individual consumers must become more knowledgeable about the importance of
achieving and maintaining hedthy weight, more informed about how to shop for weight-loss products
and sarvices, and more skeptica of ads promising quick-fixes. Government and industry share a
respongbility to insure that accurate and understandable information about weight loss treatmentsis
readily available to consumers. As one expert notes, success will come when the public is convinced
“that thereis no ‘magic bullet.’”®
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